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The Inst i tute for  Zionis t  St rategies  is  an independent  non-par t isan organizat ion 

dedicated to  the p reservat ion o f  the Jewish and democrat ic  character  o f  the State  
o f  Is rae l ,  accord ing  to  the pr inc ip les  o f  Is rae l 's  Dec larat ion o f  Independence.  
 
The Ins t i tu te  s t r ives  to  p romote human r ights  wi th in  Is rae l  in  the  sp i r i t  o f  the 
pr inc ip les  o f  f reedom,  jus t ice,  in tegr i t y ,  and  peace as  prescr ibed by the Jewish 
Her i tage.  
 
The Ins t i tu te  s t r ives  to  for t i f y  the bond  between  the Jews in  the  Diaspora  and the 
State  o f  Is rae l ,  accord ing to  the va lues of  Z ion ism.  
 
The Ins t i tu te  engages in  research,  fo rmulat ion and advancement  o f  programs,  
t ra in ing o f  young leadersh ip ,  organizat ion o f  po l icy conferences,  seminars ,  and 
f ie ld  s tudy miss ions,  and in  o ther  ac t i v i t ies  to  s t rengthen the State  o f  Is rae l  as  the 
Nat iona l  Homeland of  the Jewish People .  

  
  
  
  
  
  
  
  

ת ני ציו והדמוקרטי  המכון לאסטרטגיה  די  ונה היהו גוף עצמאי הפועל למען שמירת צבי א  הו
נות מגילת העצמאות נת ישראל על פי עקרו   .של מדי

  
רות נות החי נת ישראל ברוח עקרו ות האדם במדי י זכו על לשמירת  ן פו ושר הי, הצדק, המכו

  .והשלום של מורשת ישראל
  

ות י נ ו פי ערכי הצי נת ישראל על  צות למדי די התפו הו י ן  בי דוק הקשר  על למען הי ן פו   .המכו
  

ם עוסק בעריכת מחקרי ן  ות והגשתן, המכו כני ם, כתיבת תו רי ם צעי גי ם , הדרכת מנהי זו י י
סים נו נת ישראל כבית, סמינרים, כי זוקה של מדי חי ות אחרות למען  י לו ופעי ם  ורי מי סי ו הלאו

די הו   .של העם הי
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This paper  was wri t ten wi thin the framework o f  the Young Leadership  Program of 

the Inst i tu te  for  Zionist  Strategies.   T he IZS sees great  impor tance in the 
encouraging and st rengthening o f the new generat ion o f  leaders in the S tate  o f 

Israel .   To th is  e ffec t ,  the  IZS opera tes a  unique  leadership  program, current ly in 
i t s  f i f th year ,  which asp ires to  f ind young Israe l i  men and women from a l l  sect ions 

of the soc ia l  and po li t ical  spec trums and  to  prepare them for  the day they ho ld  
lead ing roles  in soc ie ty.   The program seeks to  impart  the Zionis t  leadership  
va lues the IZS sees  as key:  responsib i l i ty,  in te l lectua l  dep th,  a  passion for  

Zionism and ac t iv ism.  
 
 

Over the course of the year, each program member is required to compose a position paper.  This is an 
essential part of the program.  The position paper, which deals with solving a Zionist problem chosen 
by the author, is developed with the assistance of the IZS staff.  Each writer presents his or her ideas 

and progress to the group, receives feedback, and then presents the group with the completed product.  
The process of writing the position paper is a taste of the intellectual training that the IZS offers: 

choosing a topic and developing it out of a fundamental Zionist motivation, gaining a deep 
understanding of the chosen issue and suggesting a well-reasoned and well-worded solution within the 

framework of the final document.  The IZS supports each member of the program in his or her 
aspiration to actualize his or her proposal on a practical level after the conclusion of the process. 

 
 

The views presented in this document are those of  the author and do not 
necessarily ref lect the views of  the IZS.  

 
This document was originally composed in 2007 and is based on the 

legislation, verdicts and statistics of  that t ime. 
This document contains an appendix that includes more recent legal 

developments relevant to the date of  publication.  
 
 
 
 
 
 
 

About the Author:  
 

Rinat  Gilboa,  (27),  married with a daughter,  l ives in Jerusalem.  She holds a 
Bachelors of Law from the Hebrew Univers i ty,  and is a l icensed at torney.   

She completed her internship in the Counsel ing and Legislat ion Department 
of the Ministry of  Justice.   She currently special izes in i l lustrat ion and 

graphics and is  completing her  graphic design studies at  Emunah College.  
 
 
 

Translated by: Elisheva Hecht  
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Executive Summary 

 

The composition of the population of the State reflects not 

only its character, but its cohesion and strength as well.   Democratic 

states do not fear population diversity;  however, democratic nation-

states seek to preserve their national  character.  

Israel,  as a Jewish and democratic nation-state that dwells in the 

heart of a largely hostile region and contains within it  a sizable 

national minority that does not identify with the goals and character of 

the State,  must formulate a systematic immigration policy.  

International law does not recognize the existence of a right  to 

immigrate, and leaves control over the composition of society and 

immigration regulat ions in the hands of sovereign states and their 

governments. The only limitations are the prohibition on leaving a 

person without any citizenship as a result of the citizenship that he 

possesses being revoked and the prohibition on discrimination of a 

certain group because of ethnic,  religious or racial background in 

immigration policy.  

Following the Second Intifada that broke out in 2000, Israel  

passed the Citizenship and Entry into Israel Law (Temporary 

Provision), which was passed in its most recent version in 2007 and 

was renewed time and again and intended to restrict  the entry of 

spouses from high risk areas and enemy states.  

The State of Israel , as of this time, does not have primary 

legislation concerning immigration policy in general, and specifically 

immigration policy for spouses. The naturalization process for foreign 

spouses is a gradual process firmly anchored by internal instructions of 

the Ministry of the Interior.  In its current format, this procedure does 

not give much consideration to economic and cultural interests, but 

rather focuses on the genuineness and stabil ity of the marriage.  In 

light of the lack of policy regarding economic immigration, the 

temporary all-encompassing order restricting entry for spouses from 

enemy states and areas,  apparently appears callous and racist.  
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Following the proposals by the Rubinstein Committee, which 

discussed the formulation of immigration policy that would reflect 

additional  public interests, this position paper offers several proposals 

for policy concerning marriage-based immigration.  

The State must formulate universal conditions for marriage based 

immigration and family reunification cases arriving in Israel from all 

areas of the world.   It  is important to emphasize that that these 

conditions must  be universal and equally applicable to all  marriage- 

based immigrants, aside from those eligible for the Right of Return.  

There is  to be no differentiation between immigrants from different  

countries in terms of the fulfillment of criteria.  

All Rubinstein Committee proposals concerning loyalty 

requirements, financial assessments, age limitations and the ban on 

polygamy should be accepted and modified in accordance with the 

changing reality.  

With regard to the immigration of spouses from enemy states, a 

comprehensive ban should be imposed on the immigration of spouses 

from absolute enemy states such as Syria, Iran and Lebanon, and 

stringent conditions should be set for the immigration of spouses from 

high risk states such as Egypt,  Jordan, Libya and other Arab countries.  

A condit ion for cultural integration should be added, and the 

quota system should be imposed in addition to the conditions for 

immigration and not as an alternative to them. 
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1. Introduction: 

 

The composition of the population of the State reflects not 

only its character, but its cohesion and strength as well .  

Democratic states do not fear population diversity;  however,  

democratic nation-states seek to preserve their national character.  All  

western states are interested in protecting their economic, security and 

moral interests in all  things concerning the reception of immigrants 

from abroad. 

Israel, as a Jewish and democratic nation-state, which dwells in 

the heart  of a largely hostile region and contains within it  a sizable 

national minority that does not identify with the goals and character of 

the State,  must formulate a systematic immigration policy.  

The Law of Return is not sufficient in this case as it  only applies 

to the immigration of Jews and their relatives, and the Israeli 

Nationality Law is also insufficient  as it  sets the most  basic of 

guidelines, leaving the task of immigration policy making in the hands 

of clerks at the Ministry of the Interior and Population Administration.   

Due to the broad scope of the subject, I will focus on the immigration 

of spouses only,  by means of investigating certain issues.  Emphasis 

will be put on the immigration of spouses from enemy states and the 

protection of various economic and social interests in the immigration 

of spouses from all  countries into Israel.  

The immigration policy issue was raised more than once on a 

national level  in recent years.   In 2005, the National Securi ty Council 

proposed the integration of age and income restrictions as part  of the 

conditions for marriage-based immigration.   In 2005, the Sharon 

government accepted the proposals of the Council and appointed MK 

Ofir Pines, then Minister of the Interior, to chair the ministerial  

committee that would handle the issue.  Following this, Minister Pines 

appointed a committee to examine the issue in depth and submit 

detailed proposals, with the intention of replacing the Citizenship and 

Entry into Israel  Law (Temporary Provision),  5763-2003, which 

prohibits the entry of Palest inian spouses by means of immigration 
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legislation that delineates general criteria only.1  Included in this 

committee were senior professors from the legal field: Prof. Amnon 

Rubinstein, Prof. Ariel Ben-Dor, Prof. Yaffa Zilbershatz, Prof. Ruth 

Lapidot and Prof. Shlomo Avineri of the political science field.  The 

Rubinstein Committee generated an interim report, which will  be 

detailed in this document.  Following the 2006 elections, Committee 

Chairman Prof.  Rubinstein called for the disbanding of the committee 

following his resolution that  the conclusions of the committee were not 

highly regarded by the government and the Knesset .  

Over the course of 2007, the Temporary Provision was 

amended, and two fundamental changes were made.   One was the 

initiation of a humanitarian committee to investigate unusual cases that 

would allow the Palestinian spouse, despite the ban and age restriction,  

to enter into Israel .  The second change put  the Temporary Provision 

into effect, not only on Palestinians from Judea, Samaria and the Gaza 

Strip, but on ci tizens of enemy states as well ( Iran, Lebanon, Syria and 

Iraq).  In this manner, it  may be possible to overcome the claims that  

Israeli immigration policy discriminates specifically against one 

particular ethnic group, with the reasoning that  this legislation is for 

security purposes only.  In any event,  the lack of a comprehensive 

immigration policy remains unchanged, as I will present in this 

position paper.  

                                              
1 Cit izenship  and Entry into  I srae l  Law (Temporary Provis ion) ,  5763-2003.  
Spec i fica l ly the previous wording o f the law proceeding the  amend ments  in 5765 
and  5767.  
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2. The Position of International Law on Immigration Policy 

 

Background – The Validity of International Law  

as a Normative Source 

What is the relevance of international law and to what degree is i t  

binding for countries? 

 

International law is  divided into two branches: Jus gentium  (law of 

nations), which obligates all  sovereign states, and Jus inter gentes  

(international treaties and conventions), which is anchored in various 

charters that obligate only states that choose to part icipate.  

International laws can be defeated by an explicit  law of the Knesset .  

Jus inter gentes  international law becomes valid when the international 

charter anchoring the norm is included in the local laws of a country.  

Overall ,  one should interpret the laws of the State out of an 

understanding that they are intended to implement international law as 

long as they are in agreement with the ideals of the State.  

 

The Israeli  Supreme Court tends to rely quite heavily on a broad 

interpretation of international law in its  rulings.  In many cases, the 

Supreme Court based its ruling on the accepted norm in international 

law, whether the charter at hand was passed, ratified or officially 

adopted into Israeli law – or not.  This was the case when Israel  held 

Lebanese prisoners in administrat ive detention in order to be used as 

bargaining chips2,  in the torture case of 19993,  the Early Warning case4, 

the case considering the legality of the order for a resident  of the West  

Bank to temporarily move to the Gaza Strip5,  and other such cases.  

One could say that  the Supreme Court  sees international  law as a 

normative source as long as it  contains reference to the issue at hand. 

                                              
2 Cr im FH 7048 /97 Anonymous v .  Minister of  Defense ,  (121)  2000.   
3 HCJ 5100/94 The Publ ic  Co mmittee against  Torture in Israe l  v .  The State  of 
Israe l ,  53(4)  PD 817,(1999)  
4 HCJ 3799/02.  Adalah –  The Legal  Center  for Arab Minority  Rights  in Israe l  
v .  GOC Centra l  Co mmand,  IDF ,  2005.  
5 HCJ 7015/02 -  Ajuri  et  a l .  v .  Co mmander  of  IDF Forces in the West  Bank et  
a l .  56(6)  352,  2002.  
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It is interest ing to note that despite the consistent interpretive approach 

described above, in the Adalah v. Minister of the Interior case which 

concerns the immigration of Palestinian spouses of Israeli ci tizens to 

Israel, former Supreme Court President Aharon Barak made an 

exception to his usual practice and did not appeal to the international 

norms in effect  for such a case.6 

 

However, in order to understand the rationale that establishes the 

sovereign right of a state to determine its own immigration policy,  one 

must carefully examine the international norms in effect  in this matter.  

                                              
6 HCJ 7052/03  Adalah,  e t  a l .  v .  Minister of  Interior,  et  a l .  2006.   Hereinaf ter  
"The Adalah rul ing" .  

For  more infor mat ion,  see (Hebrew): ילברשץ' י לישראל ", ז דים  יהו ם  נ שאי זרים  ירת  על הג
ן – ו די וממשל התשס, "פתיחת    .96, 87' עמ, ז"משפט 
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The Position of International Law on Immigration and 

Naturalization 

 

First,  we must examine the position of international law on 

immigration and naturalization in general, and subsequently the 

immigration of spouses in particular.  

 

Human rights recognized by international law are inherent rights, 

shared by all people, regardless of religion, race, sex or cit izenship.  

For example, the right to life and the right to body intactness, etc.   

However, two rights recognized by law in most countries are not 

secured by international law.  They are the rights granted to citizens 

of countries only: The right to vote and be elected, and the right to 

enter the state.  

 

International law cannot establish binding norms regarding entry to a 

country,  because control over the composition of the population of a 

country is part of its sovereignty.  Any statement calling for the 

"right to immigrate" is in effect revoking the country's ability to 

establish policy on this matter,  and transfers control of the 

composition of the population to the individuals seeking to enter 

into its  borders.   Of course,  the issue of the composition of a 

population includes the interests that countries take into consideration 

when they evaluate their ability to accept new residents who will 

become new citizens.  I will discuss these interests  in due course.  

 

A view of citizenship from another angle can be found in the charter 

from the Convention on the Reduction of the Statelessness.7  This 

charter does not positively interfere with the immigration policy of 

affiliated states.  However it  does touch upon the negative aspect of 

citizenship – the revocation of citizenship.  Revocation of ci tizenship 

                                              
7 Convention on the Reduc tion o f  the S ta te lessness.  1961.  The char ter  i t sel f  can be 
seen at :  
ht tp : / /untreaty.un.org/ i lc / texts/ instruments/engl ish/conventions /6_1_1961.pdf .  
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is a permissible act on the condition that  a person is not left stateless.  

This charter was established following the Second World War and the 

lessons learned from it.   In order to reduce the total number of refugees 

across the globe, this charter limits the abili ty of a country to turn a 

person into a refugee.  However, in the event that a person holds 

another ci tizenship as well,  one of the cit izenships may be revoked. 

 

In conclusion, international law does not recognize a "right" of a 

foreigner to immigrate to a particular state.   Immigration 

regulations to a state are recognized as under the exclusive jurisdiction 

of each and every state.  
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The Position of International Law on Immigration Policy that 

Favors a Certain Group 

 

In 1965, the charter for the International Convention on the 

Elimination of All  Forms of Racial Discrimination was accepted.  The 

charter institutes a ban on discrimination based on race, ethnic origin 

or religion.  Article 1(3) of Part I of the charter states "Nothing in this 

Convention may be interpreted as affecting in any way the legal 

provisions of States Parties concerning nationality, citizenship or 

naturalization, provided that such provisions do not discriminate 

against any particular nationality".8 

 

The intent of the art icle is  to acknowledge the legitimacy of the right 

of states to create their own immigration policies, on the condition that  

there is no discrimination against a particular group.  In other words, it  

is permissible to favor one group over others,  but not to discriminate 

against a particular group.  In effect,  this article recognizes the ability 

of a state to establish immigration policy based on repatriation – 

meaning a nation-state may promote the return of a diaspora population 

to its kin-state.  The State of Israel is indeed a characteristic example 

of this (Law of Return), however many other states have various forms 

of repatriat ion laws as well.  

 

The concept of state policy promoting a connection with nationals 

residing abroad received recognition at the Venice Conference of 

October 2001.  The conference assembled legal experts from across 

Europe who discussed the connection between minori ties and their kin-

states.  This relat ionship is particularly expressed in the immigration 

policy of kin-states.  Legislation in many European countries including 

Germany, Finland, Ireland, Poland, Hungary,  Bulgaria, Slovakia,  the 

Czech Republic, Slovenia and Croatia allows for more lenient  terms for 

                                              
8 In terna t ional  Convent ion on the El iminat ion o f All  For ms o f Rac ia l  
Discr iminat ion,  1965,  
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the immigration and naturalization of immigrants who are nationals or 

members of the ethnic group of the particular state.  

 

Greece is an example of a state with immigration legislation containing 

a repatriation model comparable to the Israeli  Right of Return.  Article 

6 of the Code of Greek Citizenship exempts foreigners of Greek origin 

from the eight-year waiting period before submitting the application 

for naturalization.  "Persons of Greek origin" are not limited to second 

or third generation Greeks residing outside of their homeland, but also 

include ancient Greek communities residing in Turkey or the former 

Soviet Union.  These Greeks are known as "Pontic Greeks".9  This 

example is analogous to the Israeli Law of Return, which gives special  

treatment to a particular ethnic group.  The Law of Return recognizes 

the ethnic-national origin of ancient Jewish communities around the 

world and their connection to the State of Israel, which is  expressed by 

the ability of members of those communities to immigrate to Israel  and 

automatically gain Israeli  ci tizenship.  

 

Intermediate Summary: 

From the aforementioned, we can see that immigration policy and the 

defining of characteristics for the composition of the population of a 

state are an issue of sovereignty that is not subject to any positive human 

rights whatsoever.  Moreover, international law places two negative 

limitat ions on a state 's immigration policy: One, that a person shall not 

be left bereft of citizenship as a result of his  citizenship being revoked, 

and the second, that  a state 's immigration policy does not discriminate 

against a particular group because of its religion, ethnicity or race.  

                                              
וא' א 9 ן  ן' יעקובסו י העמים , רובינשטי ומשפחת  יות האדםמדינת לאו –ישראל  זכו ו יהודית  , ם 

  .227-229' עמ, 2003- ג"התנס, הוצאת שוקן
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3. Balancing the Right to Family Life with the State's  

Right to Establish Immigration Policy 

 

A Presentation of the Issue 

An analysis of percentages of immigration in Western states shows that 

the percentage of immigrants for marriage purposes constituted the 

largest portion of immigrants.  Due to the sensitivity of the issue, the 

immigration regulations for spouses and family members of citizens 

must find a balance between the basic human need for family life and 

the sovereignty of the state receiving immigrants.  

 

Can the desire to immigrate for marriage or family purposes be 

considered a realization of the right to a family life?  Is this right 

recognized by international law?  Are there states that recognize it  in 

their state legal systems?  Questions such as these sparked an argument 

in the ruling concerning the immigration to Israel of Palestinian 

spouses of Israeli  cit izens – Adalah v.  Minister of the Interior .10 

 

In the Adalah  ruling, former Supreme Court President Aharon Barak 

ruled that the right to family life is a recognized legal right.  He made 

this ruling from the standpoint of an Israeli citizen who wishes to 

reside with his foreign spouse within the borders of the State of Israel.   

Since Basic Law: Human Dignity and Liberty  applies to citizens of 

the State of Israel and affirms their right to family life, Israeli citizens 

are entitled to demand that the State allow them to live with their 

foreign spouses in the State of Israel .11 

 

Former Deputy President Mishael Cheshin took a completely opposing 

viewpoint.  He stated, "Surely a state, any state would not consent to 

grant  an individual,  any individual, the basic right to change the status 

                                              
10 See footno te  5  above.  
11 Bas ic  Law:  Human Digni ty and  Liber ty,  Passed  by the Knesse t  on 12 Adar  5752 
(17th March 1992) ,  p .  150;  Amendment no.  1  -  21 Adar ,  5754  (9th March,  1994) ,  
p .  90.  
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quo of society and the state".12  Judge Cheshin was able to identify the 

problematic nature in the approaches of Barak and the other judges 

who supported his views.  The difficulty in the matter is that the sheer 

recognition of a citizen's right to live in Israel with his foreign spouse 

usurps the State 's  control over the entry of foreigners into Israel , and 

allows individuals (citizens who marry foreigners) to determine who 

may enter the State and how it  will ultimately influence the 

composition of the population.   Furthermore, recognition of the right 

of a citizen to admit  foreigners into Israel usurps the State 's  ability to 

control the extent of immigration as well as other interests that the 

State wishes to protect.  

 

Judges Cheshin and Barak represent two polar extremes on the foreign 

immigration issue and specifical ly on marriage based immigration.  In 

order to fully understand the issue, we must observe the customary 

practice in other countries of the world that contend with challenges 

similar to the challenges that Israel faces.  In the meantime, we must 

assess the optimal balance between the two interests: the individual 's  

right to family life versus the right of the State to determine its  own 

immigration policy.   Then, we must determine the state of affairs  

during times of war from an understanding that the considerations of a 

state at times of war change contingent upon its security needs.  Before 

I conduct a comparative analysis, I will first  examine the current 

practice of Israeli law concerning the naturalizat ion of spouses.  

                                              
12 Clause 56 in the words  of Judge  Cheshin in the Adalah Rul ing 
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4. Immigration and Naturalization of Spouses in Israeli Law 

 

Legislative Background 

Entry and Naturalization in Israel are regulated by three laws: 

a.  The Law of Return 5710-1950; 

b. The Israeli Nationality Law 5712-1952; 

c.  The Entry into Israel Law, 5712 – 1952. 

 

Several years ago a temporary law was passed - The Citizenship and 

Entry into Israel Law (Temporary Provision) ,  which underwent 

changes since the legislation of its first  version.13  The split  between 

the Nationality Law and the Law of Return was proposed by MK 

Zerach Warhaft ig and was intended to grant an automatic right of 

aliyah and naturalization to Jews, and to simultaneously create a legal 

alternative for non-Jewish immigration and naturalization.  

 

The Law of Return 

In the explanation of the Law of Return, then Prime Minister Ben 

Gurion stated that the Law of Return does not create a new right, rather 

it  proclaims a pre-existing natural right  – the right of every Jew to 

reside in the Land of Israel.  The fact  that the People of Israel are 

scattered throughout Diaspora communities around the world and the 

need for a secure haven for each persecuted Jew are enough to justify 

the existence of this law.  The status of the Law of Return is  

recognized by law as a basic law that secures the Jewish character of 

the State, even though it  was never officially designated as such.14  

Article 1 of the Law of return states that each and every Jew is eligible 

to immigrate to Israel. 

 

 

 

                                              
13 The Ci t izenship  and Entry in to  I srae l  Law (Temporary Provision)  (Amendment 
no.  2)  5767-2007,  p .  295.  Hereinaf ter :  The Temporary Provision.  
14 HCJ 265/87 Bradford v .  Minister  of  Inter ior .  
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Immigration of Eligible Family Members 

Article 4a of the Law of Return discusses the aliyah of family 

members, and grants the family members of a Jew (spouse,  children 

and grandchildren) the right to immigrate with him to Israel,  

despite the fact that they are non-Jews .   The rationale is clear – to 

prevent families from being divided, in a place where the primary 

interest is to facilitate Jewish aliyah.  The wording of the law is  as 

follows: 

 

Family Rights 

4a. (a) The rights of a Jew under this  Law and the rights of an 

oleh under the Nationality Law, 5712-1952, as well as the rights 

of an oleh under any other enactment, are also vested in a child 

and a grandchild of a Jew, the spouse of a Jew, the spouse of a 

child of a Jew and the spouse of a grandchild of a Jew, except 

for a person who has been a Jew and has voluntarily changed his 

rel igion.  

 

(b) It  shall be immaterial whether or not a Jew by whose right 

another individual is  granted citizenship as stated in subsection 

(a) is st ill  alive and whether or not he has immigrated to Israel.  

 

(c) The restrictions and conditions prescribed in respect of a Jew 

or an oleh by or under this Law or by the enactments referred to 

in subsection (a) shall also apply to a person who claims a right  

under subsection (a).  

 

Definition 

4b. For the purposes of this Law, "Jew" means a person who was 

born of a Jewish mother or has become converted to Judaism and 

who is not a member of another religion."  
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In addition to the two laws listed above, I wil l also present Article 2a 

of the Nationali ty Law, which states that the Law of Return grants 

Israeli  ci tizenship:  

 

Citizenship by the Law of Return 

2(a). Every oleh under the Law of Return, 5710-1950(1), shall 

become an Israel national.  

 

Restrictions of the Law of Return 

Despite open immigration for family members eligible for the Law of 

Return, a few restrictions still  exist in the law, which limit the entry of 

those el igible for return.  The minister of immigrant absorption may 

refrain from permitting the aliyah of applicants engaged in an activity 

directed against  the Jewish people or applicants likely to endanger 

public health or the security of the State.15 

 

The Nationality Law 

Those ineligible for the Law of Return must complete the 

nationalization process delineated in the Nationality Law 5712-1952.  

The Nationality Law determines six methods for obtaining nationality,  

which will be briefly described below.16  The sixth method refers to 

the immigration of spouses of Israeli citizens and therefore, i t will 

be my focus.  

 

1. Nationality by residence in Israel  (Article 3-3a of the Law) 

Articles 3 and 3a serve to grant nationality to Arabs who were 

nationals of the Brit ish Mandate and remained citizens of Israel .  The 

primary importance of these articles was to serve as a transit ion only.   

At present , citizenship cannot be automatically gained by the sheer act 

of residing in Israel .  

2. Nationality by Birth  (Article 4 of the Law) 

                                              
15 Art ic le  2b (1) -(2)  o f the Law of Re turn 5710-1950.  
16 For  fur ther  detai l s ,  see  background information by Prof.  Ruth Gavison which 
was  submit ted  to  the Knesse t  Const i tut ion,  Law and  Jus t ice  Commit tee  in 
Sep tember  2005.  
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Israeli  nationali ty is  automatically transferred to the next generation,  

so a child of an Israeli national  receives Israeli nationality himself.  

3. Nationality by Adoption  (Article 4b of the Law) 

This article details  the granting of ci tizenship to minors who are 

adopted by Israeli  ci tizens.  

5. Nationality by Naturalization (Article 5 of the Law) 

Naturalization is not  automatic.  The terms for naturalization are listed 

below.  In addition,  they are subject to the discretion of the Minister of 

the Interior,  even if they are carried out  in their entirety:  

a.  The applicant has been in Israel for three years out of the five 

years proceeding the day of the submission of his application. 

b.  The applicant  has been approved to reside in Israel permanently.  

c.  The applicant has settled, or intends to permanently settle,  in 

Israel.  

d.  The applicant  has some knowledge of the Hebrew language.  

e.  The applicant has renounced his prior nationality or has proved 

that he will cease to be a foreign national upon becoming an 

Israel national .  

f.  The applicant  must  declare:  "I declare that I will be a loyal 

national of the State of Israel ." 

6. Nationality by Marriage  (Article 7 of the Law) 

This clause discusses the special naturalization process for spouses.  In 

the words of the article:  

 7.  Naturalization of husband and wife 

The spouse of a person who is an Israel  national or who has 

applied for Israel nationali ty and meets or is exempt from the 

requirements of  section 5a may obtain Israel  nationality by 

naturalization even if  she or he is a minor or does not meet 

the requirements of section 5a. 

(Emphasis added, R.G.) 

 

The final portion of Article 7 is  exceptionally notable in that  it  states 

that incomplete fulfillment of the terms listed in Article 5 (which 

concerns naturalization) does not constitute an obstacle to the spouse 
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who wishes to gain Israeli  citizenship.   Following a Supreme Court  

ruling concerning the naturalization process for foreign spouses, the 

Ministry of the Interior created a "gradual process of naturalization".  

This process examines the naturalization request of the foreign spouse 

over the course of a number of years, with the primary decisive 

factor being the genuineness and stability of the marriage .  

 

Below, I wil l elaborate on this ruling and the "gradual process of 

naturalization".  

 

7. The Granting of Nationality  (Article 9 of the Law) 

This art icle serves as opportunity for the Minister of the Interior to 

grant,  according to his own discretion,  nationality in certain cases.  

 

The Citizenship and Entry into Israel Law (Temporary Provision)17 

This law was passed following the Al-Aqsa Intifada which erupted in 

2000.  The rationale behind the law is one of security .   Since its 

legislation, the law underwent several amendments.  The statements 

below pertain to the law in its current format, which was approved by 

the Knesset in 2007, following the Supreme Court ruling on the Adalah 

case.18 

 

The security rationale is derived from the fact that terror organizations 

often make use of Palestinians entitled to a blue (Israeli) identification 

card, most of whom received such cards by means of naturalization by 

marriage to an Israeli citizen.  Holders of blue identification cards are 

of high value to those terror organizations because of their unlimited 

freedom of movement as citizens of Israel.  Even if an Israeli 

identification cardholder is unwilling to collaborate with them, 

                                              
17 See footno te  12.  The T emporary Provis ion i s  included and labeled Appendix  1 .  
18 The Temporary Provis ion was extended  t ime and again –  the  most  recent  
extension was implemented by Government Reso lut ion no.  3598 on 15 .6 .2008 to  be 
effec t ive  unt i l  31 .7 .2009.  For  the exac t  wording of the Government  Resolut ion ( in 
Hebrew),  see:  
ht tp : / /www.pmo.gov. i l /PMO/Archive /Decis ions /2008/06/des3598150608 .htm 
[19.7 .2009]  
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terrorist organizations have methods of coercing such individuals, who 

often have family members residing in the Palestinian Authori ty,  

whose futures can be jeopardized.  In other words, the ease in which 

Palestinians were able to acquire blue identification cards by means of 

marriage based naturalization, paved the way for terror organizations 

straight into the heart of the State of Israel.  

 

In l ight  of this,  the Temporary Provision restricts the entry of spouses 

from high risk regions and enemy states .   These high risk regions 

include Judea, Samaria and the Gaza Strip, as well as Iran, Lebanon, 

Syria and Iraq.  Likewise, the Minster of Interior has the authority to 

determine if an applicant from a country that is not part of the list is  

considered to be from a "high risk area", based on local activities that  

may threaten the security of Israel and its cit izens.  The grounds for 

the existence of such a provision is the fact that several areas of the 

world are home to "terror nests" that export terror to Israel (and other 

countries).  Therefore, even if the home state of these terrorists is not 

considered an enemy state, the same security rationale applies. 

 

The primary restriction of the Temporary Provision is dependent on the 

age of the applicant .   The age restriction applies to men under the age 

of 35 and women under the age of 25.  This is in accordance with the 

statistics held by security organizations, which demonstrate that a 

majority of acts of terror are carried out  by persons younger than the 

ages listed above.  An additional restriction applies to applicants with 

family ties to terror.   A person with a connection to terror within his 

extended family (as defined in the Temporary Provision) is  barred from 

entering Israel, based on the same rationale as explained above. 

 

The Temporary Provision includes various restrictions.   A 

humanitarian clause is included, which refers special cases to the 

assessment of a humanitarian committee.   A special  provision is in 

effect for minors, for recipients of medical treatment in Israel and for 

collaborators seeking refuge in Israel .  
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The Position of International Law on the Restriction of the 

Immigration of Family Members Due to a Security Concern 

 

The Nationality Law is rooted in a well known concept in international 

law – the right of a state to inhibit the entry of citizens of an enemy 

state into its borders, both in times of war and in times of non-

warfare .   This concept is based on the understanding that the loyalty 

of the citizen of an enemy state is first  and foremost to his state,  even 

if he presently seeks to enter another state.  He may be subject to 

extortion since members of his  family remain dependent on the 

government of that  enemy state.19  This concept does not require 

statistical or specific proof of the threat level of the applicant as a 

source for the prohibition of his entry .   This is because it  is  based on 

the above understanding and on the fact that a state is unable to 

conduct a reliable security check for each applicant hailing from an 

enemy state.  It  is  clear that a state is unable to gather detailed 

information about each individual , especially those from enemy states.  

 

The fact  that Palestinian Authori ty controlled areas are seen has having 

a sort of "pre-state" status does not diminish the validity of the rule 

concerning enemy states.  Moreover, the nature of the conflict between 

Israel and the Palest inians included active civilian involvement of the 

Palestinian population – a fact that further justifies the prohibition of 

entry and nationalization of Palest inians in Israel.  

 

International law is involved with the issue of family reunification in 

certain circumstances: It supports the reunification of  existing 

families who were separated during times of war and an effort not 

to separate existing families during times of war .   This obligation 

applies to existing families and not to marriage based immigration.   

                                              
ל' א 19 ו ן  י בינשטי ד' רו ות אדם", אורג י כו די , ז יהו ב  ורו נה  המדי ן  לצורך  –ביטחו רה  המקרה של הגי

ן שואי ן( 317, 315' עמ, ו"התשס' הפרקליט מח, "ני "להל אורגד:  ו ן  י בינשטי . רו גם מאמרה ") ראה 
פ פרו לברשץ' של   .101' עמ, זי
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Therefore, use of the term "family reunification" to describe marriage 

based immigration is  misleading. 

 

Article 26 of the Geneva Convention (IV) concerning the Protection of 

Civilian Persons in Time of War (1949) secures the rights of civilians 

who were separated from their families during times of war and al lows 

them to reunite with them.20  The article is subject to the security 

considerations of the "Parties to the conflict".  I will  reemphasize:  

Article 26 secures the right to family reunification for existing 

families, whose separation was caused by war.  The article is not 

binding since the realization of the right  to family reunification would 

exist within the given territory.  

 

Article 27 of the Geneva Convention (IV) also indirectly and generally 

secures the obligation of the occupier to facilitate the implementation 

of "family rights" of protected persons,  although the final section of 

the article states that  this  obligation is subject to the security 

considerations of the Parties to the conflict.21 

 

Article 74 of the first protocol added to the Geneva Convention in 1977 

stated that the Parties to the conflict are required to be of assistance to 

organizations that facilitate the reunification of families separated due 

                                              
20 Geneva Convent ion (IV) re lat ive to  the  Protect ion of  Civ i l ian Persons  in 
Time of  War (1949) ,  Ar t .  26:  "Each Par ty to  the  confl ic t  shal l  faci l i ta te  enquir ies  
made by members o f fami l ies d ispersed owing to  the war ,  wi th the object  o f 
renewing contac t  wi th one another  and o f  mee ting,  i f  possib le .  I t  sha l l  encourage ,  
in  par t icular ,  the  work o f organizat ions engaged on this  task provided they are  
accep tab le  to  i t  and conform to  i t s  secur i ty regulat ions" .  
21 Art ic le  27 o f the a forementioned Geneva  Convention:  "Protec ted persons are  
ent i t led ,  in  a l l  c ircumstances ,  to  respec t  for  the ir  persons,  the ir  honour ,  the ir  
family  r ights ,  their  r e l igious convict ions  and pract ices,  and their  manners and  
cus toms.  They shal l  a t  a l l  t imes  be humanely t reated,  and sha l l  be protec ted 
especial ly aga inst  a l l  ac ts  o f  vio lence or  threa ts  thereof and against  insul t s  and 
pub lic  cur ios i ty.  Wo men sha l l  be especia l ly protected  aga inst  any a t tack on thei r  
honour ,  in par t icular  against  r ape,  enforced  prost i tu t ion,  or  any for m of  indecent  
assaul t .  Without  prejud ice to  the p rovisions rela t ing to  their  s ta te  o f hea l th,  age 
and  sex,  a l l  pro tected  persons shal l  be  t reated wi th  the  same considerat ion by the 
Par ty to  the confl ic t  in whose power  they are ,  without  any adverse d is t inc t ion 
based ,  in par t icular ,  on  race,  r e l igion o r  pol i t ica l  opinion.  However,  the  Part ies  
to  the  confl ict  may take such measures of  control  and secur ity  in regard to  
protected persons as may be necessary as a  result  of  the war . "  (Emphasis  added,  
R.G.)  
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to war, subject to the security concerns of the Parties to the conflict.   It  

should be stated that  Israel  is not  a party of this protocol.22 

 

According to the interpretation of legal expert Y. Dinstein, the articles 

of the Geneva Convention (IV) and the above protocol do not recognize 

an inherent right to family reunification within the borders of the state.   

This right can also be realized by means of emigration out of the 

state.23  From this it  appears that there is no obligation by international 

law to permit  marriage based immigration or family reunification 

during a time of armed conflict and the decision is left to the discretion 

of the states.  

 

The Legal Background of Spousal Immigration to Israel  

The two central court rulings on the issue of spousal immigration are 

the  Stamka ruling  (HCJ 2355/98) which led to the inst itution of the 

Ministry of the Interior 's "gradual process" of naturalization for 

foreign spouses; and the Adalah ruling  (HCJ 7052/03) regarding the 

Temporary Provision restricting the marriage based immigration of 

Palestinians residing in the Palestinian Authori ty, for security 

purposes.24 

 

In the Adalah ruling, the eleven presiding judges were split  into two 

camps, one under the leadership of Judge Barak and the other led by 

Judge Cheshin.  Their views have been presented above.  In  the end, 

the Temporary Provision remained in effect, and not because the judges 

adopted the approach of Judge Cheshin.  The deciding factor was Judge 

Levy who maintained that since the Temporary Provision was due to 

expire in a few months, there was no purpose in annulling it .  

 

                                              
22 This protocol ,  which was added in 1977,  was passed fo l lo wing pressure  by 
Afr ican and  other  th ird  world  nat ions .  I t  seeks to  increase the pro tec t ion o f 
c ivi l ians  dur ing t imes  o f  confl ic t ,  includ ing ac ts  of terror  and guer r i l la  warfare .  
The United  Sta tes and Is rael ,  a long wi th many other  western s ta tes ,  d id  not  
par t ic ipate  in this  pro tocol .   

ן' י 23 י קים”, דינשטי חוד משפחה בשטחים המוחז י, "אי ני משפט  ו  .221, )1(ג"עי
24 HCJ 2355/98,  Sta mka v.  the  Minister of  the Inter ior .  
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The Stamka ruling  preceded the Adalah ruling, and more closely dealt  

with the issue of spousal immigration.  The Stamka ruling determined 

that it is legitimate to create different immigration standards for 

the immigration of spouses via the Right of Return and the 

immigration of foreign spouses.   That is to say that when one who is 

eligible for Return makes aliyah, so to his spouse, whether Jewish or 

not, is el igible to make al iyah and gain ci tizenship with him.  However,  

in the case of an Israeli citizen who seeks entry for his spouse (who is  

ineligible for aliyah), she must undergo a naturalization process.  The 

root of the distinction is the rationale of the ingathering of the exiles, 

according to which the Right of Return must be interpreted.   Enabling 

aliyah for the spouses of those entitled to aliyah arises from the desire 

to promote the al iyah of Jews with inter-ethnic families.  This rationale 

does not hold in the remainder of cases of marriage to a foreign spouse.  

Nevertheless, alongside the recognition of the legitimacy of this  

distinction,  the Supreme Court  ordered the Ministry of the Interior to 

establish clear regulations for the naturalization of foreign spouses 

who are not eligible for the Right of Return, and thus to create 

certainty among the public in all  things concerning the immigration of 

foreign spouses.25 

 

Consequently, the Ministry of the Interior created the "gradual  

process".  This process makes the naturalization of the foreign spouse 

conditional on the criterion of the stabili ty and genuineness as well as 

stability of the marriage.  Over the course of five years, the foreign 

spouse advances his status and moves from a status of temporary 

resident  to permanent resident, and eventually to citizen.  

 

Ministry of the Interior Regulations – The Gradual Process 

Below is a list of the essential points of the gradual process, which 

currently constitutes the immigration policy for spouses ineligible for 

                                              
עמה כרמי 25 זה ", נ חוק  לפי  מי שעלה  ן  כדי ו  נ י הסתים של פרשת סטמקה –ד י  חוק , המבו תו של  תכלי

ת, השבות לאזרחו ן שבות  בי יקה  וממשל, "והז יכר, משפט  , ך  ברת ' במבר , ז"כסלו התשס, 1חו ו נ
  .151' עמ, 2006
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the Right of Return.  As previously stated, the gradual process 

examines three central  criteria: 

1.  The genuineness and stability of the marriage; 

2.  Primary residence in Israel;  

3.  No criminal or terrorist background.  

 

Following the verification that the applicant meets the requirements 

and is able to prove the genuineness of his marriage, a six-month work 

and residence permit is to be granted.  Subject to his meeting of the 

requirements, desire to reside in Israel for the long term and 

genuineness of his marriage, his status is to be advanced to temporary 

resident for four years, with his permit  renewed at the end of each 

year.  

At the completion of four years of genuineness and stabil ity of the 

marriage along with an absence of criminal activity,  the foreign spouse 

is to be granted permanent status, thus enabling him to begin the 

naturalization process.  

 

1. In the case of a married couple situated abroad, with one spouse of 

foreign citizenship who wishes to be granted an entry visa to Israel , the 

couple must take the following steps:  

A.  Submission of a request for an entry visa to the Israeli consulate;  

B.  Payment of a fee;  

C. Submission of documents relevant to the request (including 

evidential documents attesting to the genuineness of the 

marriage);  

D.  Guarantee payment – to be deposited at the Population 

Administrat ion office in the town of residency of the Israeli 

spouse.  

 

Fulfillment of terms grants the applicant  a temporary entry visa (valid 

for 30 days), unless determined otherwise by police or security forces.  
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2. A married couple in which the Israeli spouse enters Israel alone and 

calls upon his spouse to join him must fulfill  the following terms: 

A.  Presence of the Israeli spouse in the office to which the request  

was submitted.  

B.  Submission of the request for an entry visa and resolution of 

status for the foreign spouse.  

C. Payment of fees for both requests.  

D.  Submission of documents relevant to the entry visa request.  

E.  A suspicion concerning the genuineness of the marriage 

necessitates a guarantee deposit of NIS 15,000 (and in the case 

of involved minors – NIS 5,000 per minor) 

The request will  be approved within 30 days, provided that  the request 

fulfills all  conditions, unless determined otherwise by police or 

security forces,  and a 30 day entry visa will be granted.  

 

3. A married couple residing in Israel ,  in which the foreign spouse 

possesses a legal residence permit , must meet the following terms: 

A.  Presence of both spouses in the office.  

B.  Submission of a request.  

C. Payment of a fee.  

D.  Submission of relevant documents – documents required for 

presentation along with the presentation of the temporary 

residence permit.  

E.  Basic assessment of the genuineness of the marriage.  

F.  Attainment of police and Shin Bet assessment.  

 

During the first stage of the gradual  process the foreign spouse 

receives a temporary residence permit that includes a work permit.   In 

order to be naturalized he must demonstrate basic knowledge of the 

Hebrew language and must pledge: "I declare that I will be a loyal 

citizen of the State of Israel".  
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Statistical Facts – Percentages of Marriage Based Immigration 

Across the Globe  

 

Marriage based immigration constitutes the bulk of immigration to 

many western countries.  The following pieces of information further 

illustrate this:  Approximately 40% of immigration to Switzerland in 

1999 was marriage based.  Seventy percent of immigration to the 

United States in that  year was marriage based, and in Canada, 62% of 

immigration was marriage based.  In France 64.3% of al l  immigration 

was for the purposes of family reunification – a term that includes both 

marriage based immigration and the immigration of other family 

members such as offspring.  

 

Each state is responsible for instituting its own immigration policy in 

order to regulate the entry of new immigrants.  Immigration regulation 

works to protect legitimate interests:  economic, social ,  national, 

security,  etc.  The making of policy concerning marriage based 

immigration and family reunification is an exceptionally sensitive issue 

since marriage based immigration is connected to the right  to family 

life and the citizen desires to bring his spouse to live with him in his  

country.   The immigration issue is at the top of the global agenda 

today, especially in European countries.  

 

Intermediate Summary 

The position of Israeli legislation on the naturalization issue focuses 

on the criterion of the seriousness of the intent to permanently settle in 

Israel, both in terms of the desire to become a citizen and the 

genuineness of the marriage.  There is also mention of knowledge of 

the Hebrew language and a declarat ion of loyalty,  however in practice 

these conditions are not of substance and are not enforced by the 

Ministry of the Interior.  Israeli legislation does not  contain policy 

concerning other interests pertaining to immigration policy.  
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In light of this, the Citizenship and Entry into Israel Law (Temporary 

Provision) appears quite callous, as it  establishes immigration 

restrictions that are too strict,  which do not adequately fill  the existing 

void in the general  immigration policy of the State of Israel .26 

 

Another weakness of the Temporary Provision is the State 's attempt to 

defend it  with statist ical explanations that attribute danger to an entire 

population on the grounds that certain individuals from the group were 

affiliated with terror.  The Supreme Court, in reference to the claims of 

the State, suggested that  if  the problem is the individual security threat  

of some of the applicants, it  then is necessary to do individual securi ty 

checks for each applicant.  

 

Truly relying on the ruling to restrict entry of nationals of enemy 

states renders any individual explanation or statistical data 

unnecessary, because the very rationale demonstrates the existence 

of intrinsic disloyalty due to the applicant's affinity for his country 

of origin.  It therefore is not necessary to prove the security threat 

of each individual applicant.  

 

An additional weak point  in the Temporary Provision (in its  original 

format) is its reference to a specific ethnic group – the Palestinian 

population.   This reference raised a "suspicion" that the security 

interest is a guise for other interests,  such as demographic interests for 

example.  This problem was solved by the second amendment to the 

Temporary Provision, and the security rat ionale was implemented only 

toward specific enemy states and to high risk areas as stated by law. 

 

                                              
26 For  more info rmat ion,  see Prof.  Zi lbershatz 's  ar t ic le  in foo tnote  6 .  
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5.  A Comparative Survey – Marriage Based Immigration Policy 

in Western Countries 

Introduction 

Below is a survey of policy concerning marriage based immigration 

and family reunification in practice in several European countries.  

The observed countries are the Netherlands, Denmark and France.   

These countries were selected because they possess many 

characteristics that are similar to those of Israel  today.  

 

Each of these states is home to a large immigrant minority,  frequently 

immigrants from Muslim countries.   These immigrants often seek to be 

joined by their family members and spouses.   Therefore, a large portion 

of immigration requests are on the basis of marriage or family 

reunification.  A growth of the immigrant  population is  liable to 

constitute a demographic threat in these countries, in which the 

fertili ty rate of the native population is lower than that of the 

immigrant population.  These countries are considered prime 

destinations for immigrants from third world countries, due to their 

economies and their high standards of living.  Residents of poorer 

countries, such as those of North Africa, see France as a prime 

immigration location for economic reasons.  These countries are 

western democracies that embrace human rights as a guiding principle.  

 

Despite the similar characteristics, i t must be emphasized that 

certain unique extreme conditions exist only in Israel .  This can be 

seen in several aspects.  

 

The economic aspect:  Israel is a state that shares all  of its land 

borders with third world countries whose standards of living are far 

below the western standards of living present in Israel .  As a western 

country in the Middle East, Israel serves as a magnet for immigration 

not only for residents of neighboring countries, but also for labor 

immigrants and refugees from more distant areas, such as Sudan and 

the Ivory Coast . The issue of infilt rat ion of labor immigrants and 



�� 
 

 32

refugees has recently made an appearance in public discourse, though I 

will not go in depth at this point.  

 

The security aspect:  Several of the countries bordering Israel are 

defined as enemy states, and some of them, even those who have signed 

peace treaties with Israel , are members of the Arab League and 

therefore it  is impossible to state that their populations seek peace with 

Israel.   Beyond these countries are yet more enemy states.  

 

The national aspect:  A considerable national minority resides in Israel 

today (which makes up approximately one fifth of the population of the 

State) – the Arab-Palestinian minority.   This minority keeps strong ties 

with its brothers living in the territories under the leadership of the 

Palestinian Authority in Judea, Samaria and Gaza.  Therefore, many 

requests for family reunification emanate from the region.  These 

requests give rise to two dilemmas: a security problem  – Palestinians 

carrying Israeli identification cards are a prime target for terrorist 

organizations because of the freedom of movement they have within 

Israel,  and a demographic problem  – Palestinian immigration to Israel 

in large numbers from Judea and Samaria is liable to alter the 

demographic balance and for all  intents and purposes realize the 

Palestinian "Right of Return" under the guise of "family 

reunification".27 

 

It  would not be exaggerated to say that  Israel, significantly more so 

than other nations of the world, must cope with everlasting security 

threats that constitute an existential danger to the State.  

                                              
27 At  this  po int  I  wi l l  reemphasize  tha t  thi s  paper  does no t  exp lore  the demographic  
issue  in i t s  o wn r ight ,  r a ther  i t s  purpose i s  to  examine the inf luence o f the 
demographic  considera t ion on the making o f  appropriate  immigrat ion pol icy in  
Israel .  



�� 
 

 33

Immigration Policy in the Netherlands 

Background 

The Dutch government 's approach to immigrants strives to integrate 

them into Dutch civil society.   As part of this approach, each 

immigrant must acquire a decent level of the Dutch language,  as well  

as knowledge of Dutch values and culture.  Immigrants must pass 

integration exams before they are permitted to set tle in the 

Netherlands.  Moreover, immigration requirements have become more 

stringent for applicants from outside the European Union.  Thus, for 

example, in the case of labor immigration, the employer is required to 

substantiate that the position was offered initially to the Dutch market, 

and that no legal cit izen/resident is suitable for the position.28  Below, 

I will il lustrate the key points of Dutch immigration legislat ion, while 

focusing on the conditions for marriage based immigration and family 

reunification.29 

 

General Immigration 

 

A. Stage 1 – Application for a provisional residence permit 

Immigrants, while still  in their country of origin, must apply for a 

provisional residence permit  (MVV, valid for one year and renewable 

for up to five years).  The IND, the immigration agency under the 

jurisdiction of the Dutch Ministry of Justice, is responsible for 

handling applications.  The granting of a provisional residence permit 

is dependent on the following conditions:  

1.  Proof of financial  means; 

2.  Proof of identity by means of producing required documents; 

3.  Proof of a lack of criminal record; 

4.  An integration exam – for applicants aged 16-65 who plan to 

permanently settle in the Netherlands and not to reside in the 

country for a limited amount of t ime.  This also pertains to 

                                              
28 This info rmat ion has been obta ined fro m the Dutch Minis try o f Just ice  websi te  
[h t tp : / /engl i sh. jus t i t ie .n l /] .  
29 The Al iens Act  of  2000 ,  The Al iens Degree,  The Al iens  Regulat ion,  The 
Integrat ion of  Newcomers  Act ,  The Aliens Circular.  
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immigrants for the purpose of family reunification.  The first  

exam is completed at the Dutch embassy in the applicant 's  

country of origin.  The exam includes knowledge of the Dutch 

language as well as basic knowledge concerning Dutch society.  

Addit ionally,  the applicant must pledge to complete an 

integration course upon arrival in the Netherlands.30  It  is worth 

mentioning that a special integration program is in place for 

leaders of Islamic congregations (Imams).  

5.  A clause is included concerning humanitarian exceptions,  

which provides them with a provisional residence permit  in spite 

of their not having met the requirements of the law.  Such 

exceptions would be in the case of: vict ims of human trafficking, 

immigrants in poor health,  etc.  

 

Judicial review:  An applicant who is denied a permit may appeal to 

the district court in the Netherlands.  An appeal over the decision of 

the district court may be held at the proceeding of the Council of State, 

the court designated specifically for appeals of denials of immigration 

applications.  

 

B. Stage 2 – Application for permanent residence 

At the completion of five years as of legal provisional residence, a 

decision will  be made concerning the granting of permanent residency 

to the applicant.  Here too, the applicant must continue to fulfill  the 

three conditions listed above: legal status in the country – including 

valid documents, proof of financial means and proof of lawful 

residence.  An additional requirement is the completion of five years of 

provisional residency, as a means of demonstrating that the 

Netherlands has become the primary home of the individual seeking 

permanent resident status.  

 

                                              
30 From:  The Integrat ion of Newcomers Act  
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This stage also contains a clause concerning humanitarian 

exceptions,  which al lows a minor who has reunited with his family to 

gain permanent resident status upon reaching the age of 18 provided 

that the Netherlands has become the primary home of the individual,  

regardless of his family's  ability to prove financial means.  

 

C. Stage 3 – Naturalization 

An applicant for naturalizat ion must  fulfill  the following requirements:  

1.  5 years of legal residency .   Special conditions exist for the 

following cases:  

A spouse of a national (and not a permanent resident) who 

legally resides in the Netherlands may become naturalized 

after three years.  A foreign minor who is raised by his 

custodial parent, who is a Dutch national, may become 

naturalized after three years.  A minor raised by his custodial 

parent who is undergoing the naturalization process may be 

naturalized along with him, provided that both of them have 

completed the mandatory period of legal residency.  

2.  Renouncing of former nationality  – with the exception of 

spouses.  

3.  Lack of criminal record or security threat.  

4.  Completion of an integration course – a process beginning at  

the time of application for provisional resident status.  

 

Specific conditions pertaining to marriage based immigration and 

family reunification 

This type of immigration is conditional upon the fulfil lment of the 

following terms in addition to the terms listed above that apply to all  

immigrants.  It  should be stated that the Dutch Minister of the Interior 

is free to add addit ional conditions to the regulations as he sees fit .  

Therefore no list of conditions exists in primary legislation.31 

                                              
31 The fami ly member  holding permanent  residency in the Nether lands wi l l  
hereinafte r  be cal led  the  " referent" ,  and the fami ly member  wishing to  immigra te  
in  order  to  be reuni ted  wi th  him wi l l  be cal led  the "app licant" .  
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1.  Valid documents  – identification documents, medical documents 

and travel  documents; 

2.  The referent must at least be a permanent resident, whose 

primary residence is in the Netherlands ;32 

3.  Proof of financial means  – the referent  must  earn at  least 120% 

of minimum wage.  The rationale is not to turn the immigrant  

into a financial burden to society.   The law recognizes 

humanitarian exceptions: individuals who are medically unable 

to work, seniors over the age of 65,  applicants able to prove they 

are searching for work – a defined period of time is  to be allot ted 

to them to find work and then to receive a temporary work 

permit,  etc;  

4.  Lack of criminal record or  security threat.  

5.  A minimum age of  18 for spouses ,  in order to encourage the 

acquirement of education and a profession that would allow the 

immigrant to be self-supporting and would discourage the 

marriage of minors or forced marriages;  

6.  Opportunity to obtain residence as an independent following 

the ending of a relationship with the referent – In the case that  

a marriage ends after the completion of three years, i t  is possible 

to receive permanent residence for humanitarian reasons.  This is 

subject to proof of financial  means,  in which the immigrant  who 

originally arrived as a spouse must prove an independent income 

of at least  120% of minimum wage. 

7.  Immigration of same sex partners or common-law marriage: 

in addition to the conditions l isted above, applicants must prove 

the genuineness of the relationship and their intent to live in a 

joint household.  Additionally,  neither partner may be married to 

another person.  These conditions are in effect because the 

relationship of such individuals is not  recognized in a legal  

context.  

                                              
32 The term " re ferent"  re fers  to  the par tner  who is  a  c i t izen/permanent  res ident  who 
des ires that  h is  fore ign par tner  comes to  l ive wi th  him wi thin  the  borders o f the 
sta te .  
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8.  Duration of lawful residence in order to obtain permanent 

status:  3-5 years.  In most cases five years of residence are 

required before the granting of citizenship.33 

                                              
33 These da ta  are  taken from the ar t ic le  by Rubins tein and Orgad,  pp.  337-336,  see 
foo tnote  19.  
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Immigration Policy in Denmark 

Denmark is considered the strictest European country in terms of 

immigration restrict ions.34  The conditions for marriage based 

immigration and family reunification are as follows: 

1.  Minimum age  (applicable to both partners) – 24.  

2.  Ties to Denmark – applicants must prove stronger ties to 

Denmark than to any other country,  thus justifying their 

immigration.  

3.  The waiting period for the obtainment of permanent 

resident  status is  seven years (except for in exceptional  

cases where the period is  shortened to five years).  

4.  Repatriation Support, whether by means of financial  

support to cover travel costs or subsidized professional 

training, for immigrants intending to return to their country 

of origin.  At this  opportunity i t  may be mentioned that 

emigration support can also be found in other European 

countries.  For example, the German government offers 

professional training scholarships for immigrants choosing 

to return to their countries of origin.   Italy,  Britain, and 

Germany even offer monetary incentives to refugees who are 

willing to return to their countries of origin, even before 

their requests are processed.  

5.  The applicant must have an existing address in Denmark. 

6.  Residence of the referent  – the referent partner must be a 

citizen or permanent resident  for a minimum of three years.  

7.  Proof of financial means  – the referent must prove ability 

to financially support both himself and his partner for seven 

years without requiring government assistance.  

Addit ionally,  he must submit a guarantee of Dkr 50,000. 

                                              
34 Immigrat ion and Integration Pol ic ies in Denmark and Selected Countries  
(Minis try o f Refugee Immigra t ion and Integra t ion,  Denmark,  2004)  
[h t tp : / /www.nyidanmark.dk/NR/rdonlyres /7F4324C0-6BA6-4952-80F6-
6084F2D77789/0/Danmark_udvalgte_lande.pdf]  
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8.  The referent may not be receiving government assistance 

– the referent must not have received public assistance for at 

least a year prior to applying for the entry of his partner.  

9.  Unmarried partners (common-law or same-sex partners) are 

obligated to prove the duration common-law status for a 

minimum of a year and a half or two years preceding the 

application.  

10.Minimum duration of residence required in order to 

acquire permanent status:  seven years, and five years in 

cases in which the integration of the immigrant has been 

proven.  In any case, nine years of residence in the country 

are usually required before receiving citizenship.35 

 

Denmark took an additional step in decreasing the incentive for 

immigration.   The generous welfare policy in effect in Denmark 

created a heavy burden on the population who were forced to support 

an immigrant class that  was socio-economically weak.  Denmark 

identified this weakness and considerably reduced unemployment 

compensation in order to lessen the financial incentive for 

immigration.  

                                              
35 These da ta  are  taken from the ar t ic le  by Rubins tein and Orgad,  pp.  337-336,  see 
foo tnote  19.  
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Immigration Policy in France36 

The massive immigration to France, especially that of Muslims for the 

purpose of family reunification, raised the subject of appropriate 

immigration policy to the public agenda.   The percentage of marriage 

based immigration and family reunification in France constitutes 

approximately 64% of all  immigration to the country.   Immigrants from 

North Africa along with the remainder of Muslim immigrants have 

hardly become integrated into society; instead they reside in cultural 

ghettos, where poverty and crime run rampant.  These immigrants 

promote hostility toward western values and French liberalism.  During 

the riots that  broke out in the autumn of 2006, France quickly became 

aware of the danger growing in its own backyard.  This incident 

considerably hastened the planned reform in immigration policy 

currently underway in France.  

 

The goals of French immigration policy can be found in the new 

immigration and integration law, passed on 25 July 2006.37  The 

objectives of the law are: 

1.  To facil itate the immigration of individuals likely to be 

integrated;  

2.  To curb illegal immigration;  

3.  To tighten the rules on family reunification.  

 

The law comprises four key elements: 

1.  To grant  work permits to skilled workers;  

2.  To facil itate the stay of foreign students;  

3.  To tighten the rules on family reunification in order to facili tate 

immigrant integration and in order to fight  the trend of  

polygamous marriages;  

4.  To limit access to residence and citizenship.  

 

                                              
36 See:  h t tp : / /www.migra t ionpolicy.org/pubs/Backgrounder2_France.php  
37 Immigra t ion and Integrat ion Law 2006.  
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Below I will  focus on the section concerning marriage based 

immigration and family reunification.   The conditions stated by law 

are as follows: 

1.  A loyalty condition  – enforcing recognition of France as a 

secular country and the expectation of respect of equality 

between the sexes as well as abstinence from polygamous 

marriage.  

2.  A minimum waiting period for referents  – immigrants lawfully 

residing in France must wait 18 months prior to inviting their 

families to join them as immigrants to France (in the past,  

referents were required to wait twelve months).  

3.  A financial condition – In order to prevent immigrant 

dependence on the French welfare system, the referent must  

prove his ability to financially support his family members who 

have come to join him and prove that he earns at least minimum 

wage in France.  This condition also applies to EU residents who 

wish to reside in France for longer than three months for 

purposes other than work or studies.  

4.  A limitation of access to obtaining permanent residence  – 

partners of French nationals are required to hold a temporary 

residence permit for a period of three years prior to applying for 

permanent residence.  

5.  A limitation of access to obtaining citizenship and an 

assessment of the genuineness of the marriage  – Partners of 

French citizens must prove four years of marriage prior to 

beginning the naturalization process.  

6.  Prohibition of polygamy – Each and every immigrant  is 

required to sign a "welcome and integration contract" in which 

he pledges to partake in a French language and citizenship 

course.  In order to begin the process of obtaining permanent 

residence, each immigrant must prove that he meets basic 

integration requirements: knowledge of the language and 

acceptance of the principles of French nationality.  
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Below is a chart illustrating the immigration data for family 

reunification, labor immigration, immigration by refugees and 

immigration for other reasons: 

 
Figure 1. Migration to France by Reason for Entry 
(Percent of Total Migration, 2004) 

 

 

Source: OECD 2006, International Migration Outlook, data from Chart 1.2 
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6. Summary – Interests Affected by the Immigration of Foreigners 

 

A comparative analysis of the policy in effect in the Netherlands, 

Denmark and France demonstrates several established interests which 

weigh heavily on the immigration policy of each country:  

 

A. Preservation of  the composition of society and the status quo 

ante 

Each society has a legit imate interest in preserving its  national  

composition as well  as its culture and identity.  Without immigration 

regulation, mass immigration may result ,  which unlike the immigration 

of individuals, brings about demographic changes.   The rationale 

behind this consideration concerns the right to self-determination, in 

other words the communal right to identi ty and culture.  The means for 

preserving this interest lie in the formulation of immigration 

conditions such as integration exams .  

 

B. Preservation of social and national unity 

This consideration focuses on the social strength of the particular 

society.   In order for society not to break into factions,  it  must  

determine a common denominator that is  to be adopted by immigrants 

as well .   This consideration receives great importance and validity in 

countries with significant ethnic or national minorities.  Mass 

immigration of members of the same national minority is l iable to harm 

the social unity of the receiving country.  France and Israel  serve as 

prime examples of such countries.  Immigration conditions such as the 

quota system (in the United States) regulate the quantity of 

immigrants who arrive each year as well  as the countries of origin of 

the immigrants.  Additional appropriate conditions are integration 

exams and the  declaration of loyalty .   

 

C. Protection of economic interests 

Naturally,  the majority of immigrants arrive from impoverished 

countries and come in search of the higher quality of l ife available in 
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western countries.  Unregulated immigration is liable to disrupt the 

economic balance in society,  become a burden on the welfare system 

and even bring about economic collapse.  

 

D. Protection of moral interests that constitute the base of a 

democratic society 

A country that is interested in preserving the humanistic values that 

constitute the base of its democratic government may implement 

restrictions on the immigration of  members of polygamous 

marriages (which thereby prohibit married citizens from facilitating 

the immigration of additional spouses),  thus protecting women's rights.  

Addit ionally,  the rights of minors may also be protected by means of a 

ban on marriage-sbased immigration for minors .   In other words, a 

minimum age is established under which the country does not 

recognize marriage and would not process the request.  The rat ionale 

behind establishing a minimum age is to prevent fict itious or forced 

marriages.  

 

E. Protection of security interests 

A significant difference exists between the restriction of immigration 

for security reasons and the other interests  listed above.  The 

restriction of immigration for security reasons applies to certain 

countries or regions and does not serve as a general or universal  

limitat ion.  Furthermore,  the restrict ion of immigration for security 

reasons may be absolute and comprehensive, as opposed to the 

immigration restrictions listed above which serve as prerequisites for 

immigration.  

 

F. Protection of individual rights 

The interests listed above were designed for the welfare of the general 

public or to preserve common values of society as a whole.  The public 

interests l isted above must be balanced with the desire of the 

individual to live with his partner in his own country.  
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7. The Creation of Immigration Policy: Conclusions and Proposals 

The State of Israel, to date, is lacking an organized policy concerning 

immigration in general and more specifically the immigration of 

spouses.  The naturalization process for foreign spouses (the "gradual 

process") is firmly anchored in internal instructions of the Ministry of 

the Interior.  In its  current format, this procedure does not give 

much consideration to economic and cultural interests, but rather 

focuses on the genuineness and stability of the marriage.  

 

In light  of the absence of a general immigration policy,  the Temporary 

Provision that  nearly completely restricts the entry of spouses from 

enemy states and areas appears callous and racist .  

 

Therefore, my proposal is to formulate a policy that would include 

conditions that reflect additional public interests as stated above.  The 

Rubinstein Committee was preoccupied with this very issue.  Since the 

committee examined the immigration issue on a much broader scope 

and did not only focus only on marriage-based immigration, I will not 

present its proposals in their entirety.  Rather, I wil l state its key 

points concerning family reunification.  

 

Key Proposals of the Rubinstein Committee 

The Rubinstein Committee proposed basing Israeli immigration policy 

on the following principles: loyalty to the State, minimum age, 

minimum income, quotas and a ban on polygamy.   The committee 

additionally addressed the issue of immigration restrict ions due to 

security concerns.  Below is an elaboration: 

1.  Loyalty requirement  – The declaration of loyalty is to be 

completed at the time of application for immigration and not  at 

the final stage of naturalization (as it  is done today).   The 

current declaration should be used along with a statement of 

recognition of the State of Israel as well as a pledge not to 

operate against the State.  The committee indicated that this was 
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a fundamental requirement despite the fact that the benefit its 

level of efficiency would not  be significant.  

2.  Age restriction – The committee proposed implementing an age 

restriction for both partners seeking to immigrate to Israel  to 

join their spouses – with a minimum age of 23.  Minors seeking 

to reunite with their families in Israel may not be older than 16.  

3.  Economic restriction – The determination of a minimum level 

of income and a source of earning for both the applicant and the 

referent deters marriage to Israeli citizens for economic reasons 

and ensures that immigration does not constitute a financial  

burden on the public.  The committee proposed that the economic 

assessment contain the following conditions:  

a.  At least one partner, either the Israeli ci tizen or the 

immigrant, must prove an income of no less than 120% of 

minimum wage and must maintain this  income level at 

least until  the request is approved. 

b.  Deferral of economic benefits included in the 

naturalization process. – The foreign spouse does not 

receive benefits and full national insurance rights for two 

years following his arrival .  The committee did however 

state that economic rights pertaining to mothers, 

bankruptcy, work injuries and emergency medical care 

would apply to these individuals.  

 

4.  Enforcement of the ban on polygamy  – As a democratic 

country that advocates for human rights,  Israel must ensure that  

its immigrants are in neither a forced nor a polygamous 

marriage.  This approach is in line with the approach of the 

legislator, as expressed in the criminal prohibition of polygamy 

as seen in the Penal Code.38  Therefore, a two year cooling period 

is in effect between one request and the next as a means to 

ensure that no more than one spouse is  brought over.  In the 

                                              
38 See Ar t ic le  176 o f the Penal  Code  –  5737-1977 .  



�� 
 

 47

event of fraud, the right of the referent to bring a foreign spouse 

is revoked and the residential status of the foreign spouse is also 

revoked. 

5.  Quotas – The committee proposed that  the quotas would serve 

either a replacement  or in addition to the conditions listed 

above.  In any case, the quota policy concerns only the 

immigration of spouses who are ineligible for the Law of Return.  

The quotas are to be based on objective and general criteria.  

Quotas may be implemented by means of a restriction on the 

number of requests that  a family may submit.  

 

6.  Restrictions on immigration in the event of an emergency 

situation – Immigration from enemy states and hostile regions 

can be divided into three categories:  

a.  High risk states and areas:  Concerning areas in which the 

systematic and inst itutionalized incitement of Israel is 

espoused, the national seeking to immigrate to Israel must 

declare loyalty to Israel and a reversal of burden of proof 

that he is able to show allegiance to the State of Israel , 

despite his country of origin.  Immigrants of this type are 

then "observed" of the course of four and a half years, 

during which their entry visa may be revoked if they do 

not uphold the conditions of loyalty.  

b.  Immigration from enemy states and regions of conflict – 

Immigrants are required to declare loyalty and reversal of 

burden of proof as stated above.  Furthermore, a yearly 

immigration quota will be in effect which is  to include the 

establishment of cri teria for immigration.  

c.  Immigration from areas of active warfare – An absolute 

ban on immigration from areas such as South Lebanon and 

certain areas in the Palestinian authority is to be imposed 

pursuant to the prohibition against the entry into Israel of 

enemy nationals.  
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Intermediate Summary:  

The Rubinstein Committee partially accepted the models currently in 

place in European countries.  One criterion which was not adopted by 

Israel is cultural and social integration, encouraged by integration 

conditions in the immigration and naturalization process.  

An additional  point made in this  chapter is the minimalist 

interpretation of the Rubinstein Committee of the ban on immigration 

from enemy states.  According to its interpretation,  the categorical ban 

applies only to regions of active warfare and does not apply to clear 

enemy states if there is no active warfare against them.  An additional 

difficulty is the ability of the immigrant to undergo a reversal of 

burden of proof and prove his loyalty to his new country.  This 

difficulty constitutes the base of the regulation in effect in 

international law that prohibits the entry of nationals of enemy states.  

Therefore, in my humble opinion, many of the proposals of the 

committee should be accepted, pursuant to the changes proposed below. 

 

 

Proposals of this Position Paper 

�  From a perceptual point of view, the State must create 

general-universal terms for marriage based immigration and 

family reunification arriving in Israel  from all countries.   It 

should be emphasized that these condit ions are to be general and 

applicable to each and every marriage based immigrant , with the 

exception of those el igible for the Right of Return.  There should 

be no distinction between immigrants from different countries in 

terms of fulfil ling the criteria listed below. 

�  All Rubinstein Committee proposals pertaining to loyalty 

requirements, economic means, the age restriction and the 

ban on polygamy  are to be accepted and adjusted from time to 

time pursuant to the changes in reality.  

�  With regard to the immigration of spouses from enemy states, I 

believe that an al ternative practice should be adopted to replace 

the practice proposed by the committee as described below. 
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�  A condit ion for cultural integration should be added, and the 

quota system should be in place in addition to the conditions for 

immigration and not as a replacement for them. 



�
 
 

 50

A Breakdown of the Proposals 

1. The immigration of spouses from enemy states and high risk 

areas: 

 The model should be built  in accordance with international  law: 

A.  A comprehensive ban should be imposed on the 

immigration of spouses from absolute enemy states ,  

such as: Syria, Iran and Lebanon.  High risk areas should 

also be defined and imposed with the same comprehensive 

ban – Palestinian Authority controlled areas, and certain 

areas within states, such as Palestinian refugee camps in 

Jordan that serve as terrorist breeding grounds.  This, of 

course,  would not  impede Israeli  citizens who are 

interested in joining their spouses in enemy states from 

doing so.  

B.  Firm conditions must be placed on the immigration of  

spouses from high risk states  – such as: Egypt, Jordan, 

Libya and other Arab countries; even though some of them 

do recognize the existence of Israel, their institutionalized 

incitement of Israel and the hostile attitude of their 

populations toward Israel cannot be ignored.  As 

mentioned above, the condit ion that exists in the current 

Temporary Provision concerning the existence of "high 

risk areas" within states that are not  enemy states, as 

defined by the Foreign Minister, should continue to be 

enforced.  Needless to say, this proclamation could be 

backed by the support of the defense system and by facts 

that  validate the security threat .  Aside from the 

restrictions on "high risk areas", firm conditions are to be 

placed on applicants from these countries – including a 

longer naturalizat ion period.   Moreover, each applicant 

must provide any information requested by securi ty 

authorities for his security check. 
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2. The following criteria should be added to the immigration and 

naturalization process in addition to the conditions listed in the 

proposal by the Rubinstein Committee: 

A.  Promotion of cultural integration  – A basic integration 

procedure is to be implemented that each immigrant would 

be required to undergo as part of the immigration process.   

It should be emphasized that the integration materials 

should be extremely basic.   They should include a basic 

knowledge of the language, knowledge of the values of the 

democratic government of the State of Israel as well as 

basic knowledge of the history of the establishment of the 

State of Israel as a Jewish and democratic state.  This 

would be similar to the knowledge exam that immigrants 

must pass to be naturalized in the United States.  These 

conditions would ease the integration of the immigrant  and 

would familiarize him with the foundation of the state and 

society of which he seeks to join.  In this manner, the 

declaration of loyalty required of each immigrant (as 

currently in effect) would be greatly enriched. 

B.  Establishment of immigration quotas in order to 

preserve demographic and social  balance – The 

unregulated immigration of foreigners is  liable to change 

the face of Israeli  society.   Therefore, annual quotas must 

be established to regulate the number of marriage based 

immigrants entering Israel.  It  should be noted that in the 

United States quotas serve as an important tool for 

immigration control .   The quota would be flexible in terms 

of changes.  The quota would not constitute a complete 

obstacle to naturalization; rather it  would simply postpone 

the request from the year it  was submitted to the following 

year.  
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8. Conclusion 

The State of Israel has grown to be an economic magnet for immigrants 

from the across the globe.   The easiest method of immigration is the 

"family" track, therefore raising the significance of marriage-based 

immigration.   The State of Israel,  which faces cultural, economic, 

demographic, national and security challenges, must create a well-

designed policy on the matter.  

The objective of this  position paper is to raise public awareness of the 

subject and of its various associated considerations.  The legislat ion 

process for a comprehensive immigration law is anticipated to be 

lengthy and controversial, however that alone should not be a 

deterrent .  The comprehensive work done by the Rubinstein Committee 

proves that  the first  step in this direction has already been completed.  

Presently,  the issue awaits  a decision making team, preferably decision 

makers chosen by representatives of the people, so as not to allow the 

issue to land in court . 

 

*  *  * 
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Appendix 1 -  The Citizenship and Entry into Israel  Law 

(Temporary Order) Amendment no. 2 -  5767 

The Citizenship and Entry into Israel Law (Temporary Order) 

(Amendment no. 2),  5767-2007 

 

1.  In the Citizenship and Entry into Israel  Law (Temporary 

Order), 5763-2003 (hereinafter the 'Law'), in Clause 1, in 

the definition of "Area Commander",  the words "the 

commander of the Israel Defense Forces in the Gaza Strip 

or" are to be deleted.  

2.  In Clause 2 of the Law, following the words "the 

inhabitant of an area" the words "or a ci tizen or resident of 

a country listed in the addendum to this document" shall be 

added and in place of the words "a said inhabitant" it  shall 

say "an inhabitant  of the area".  

3.  Following Clause 3a of the Law, the following section 

shall be inserted:  

"Special humanitarian cases" 

3a1. (A) Despite the instructions of Clause 2, the Minister of 

the Interior is authorized, on special humanitarian 

grounds, and as proposed by a professional  

committee appointed for this  purpose (In this clause 

– the Committee) –  

(1)  to grant a temporary residence permit to a 

resident or citizen of a country listed in the 

addendum, whose family legally resides in 

Israel;  

(2)  to approve a request to allow a temporary 

residence permit to be granted by the Area 

Commander to a an inhabitant of the area whose 

family legally resides in Israel .  

(B) The Minister of the Interior is authorized to choose to 

establish several committees on the issue for the purpose 
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of the implementation of this clause as stated in Subclause 

(C).  

(C) The committee shall  be composed of – 

(1)  One who is qualified to be appointed as a judge 

in the district court, and is appointed by the 

Minister of the Interior and is to serve as 

committee chairman; 

(2)  A representative appointed by the Minister of 

Defense;  

(3)  A representative worker of the General Securi ty 

Service as appointed by the GSS president; 

(4)  A representative worker of the Ministry of 

Interior as appointed by the Minister of the 

Interior;  

(5)  A representative of the public as appointed by 

the Minister of the Justice and the Minister of 

the Interior.  

(D) The Minister of the Interior shall present  his  decision, 

in writing, on whether to grant  a permit or to approve a 

request, as stated in Subclause (A), within six months 

of the date at which all of the required documents were 

presented to the committee; the decision of the 

Minister shall  be explained. 

(E) With regard to this clause –  

(1)  The fact that  the family member of the applicant 

for a permit, who legally resides in Israel, is his 

spouse or is a parent  of his children shall  not, in 

itself,  serve as special humanitarian grounds;  

(2)  In the case that the permit applicant is a resident 

of Syria and his spouse is a Druze person who is 

a legal resident of Israel and resides in the Golan 

Heights, which is subject to the law, jurisdiction 

and administration of the State of Israel as stated 

in the Golan Heights Law, 5742-1981, the 
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Minister of the Interior is authorized to deem the 

situation a special humanitarian case.  

(F) The Minister of the Interior may, with the approval of 

the government, set  a yearly quota on the number of 

permits to be granted or approved in accordance with 

this clause.  

(G) In this clause, "family member" – spouse, parent or 

child.  

4. In Clause 3c of the Law, the words "in Israel, an inhabitant  of the 

area" shall be followed by "or a ci tizen or an inhabitant of a 

country listed in the addendum", and the words "the inhabitant of 

the area" shall be replaced by the words "the inhabitant or cit izen 

as stated above".  

5. In clause 3d of the Law – 

(1)  In place of the section beginning with the words "A 

residence permit  shall not be granted" and 

concluding with "not an inhabitant of the area",  it  

shall state "a permit for temporary residence in 

Israel shall not be granted to an inhabitant of the 

area, pursuant to Clauses 3, 3a1, 3a2, 3 and 2(4), 

and a permit to reside in Israel shall not be granted 

to any other applicant who is not an inhabitant of 

the area, i f the Minister of Interior ruled"; 

(2)  In place of the words "or his family member", it  

shall state "or the other applicant or their family 

member";  

(3)  Following this, it  shall state "Regarding this issue,  

the Minister of the Interior is authorized to 

determine that an inhabitant of the area or another 

applicant is liable to be a security threat to the 

State of Israel, on the basis of the opinion of 

qualified securi ty forces who have confirmed that  

the individual  originates from or resides in a 
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country that endorses activity that endangers the 

security of the State of Israel  or its citizens." 

 

6. Following Clause 3d of the Law, "Addendum Amendment 3e. The 

government is authorized to amend the addendum." 

 

7.  In Clause 5 of the Law, in place of the section beginning with 

the words "until  the date" and ending with "and however", the 

words "until  the date 28 Tammuz 5768 (31 July 2008), and 

however" shall be added. 

8.  Following Clause 5, the following shall  be added: 

"Addendum  

(Clauses 2, 3a1, 3c, 3e) 

Iran, Lebanon, Syria,  Iraq" 

9.  The Minister of the Interior shall issue a statement illustrating 

guidelines for appealing to the committee mentioned in Clause 

3a1 of the Law, as worded in Clause 3 of this  law, within 45 

days of the publication of this law. 

 

Ehud Olmert  

Prime Minister 

 

Roni Bar-On 

Minister of the Interior 

 

Dalia Itzik 

Deputy President of State 

 

Dalia Itzik 

Chairperson of the Knesset  
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Appendix 2 – Other Legal Developments 

On 31 May 2007, the Adalah organization submitted a petit ion to the 

Supreme Court in opposition to the Minister of the Interior and the 

attorney general, cal ling for the annulment of the Citizenship and Entry 

into Israel Law (Temporary Order).39  The text of the petition, as it 

appears on the Adalah website, claims that the Citizenship Law is not  

constitut ional for the following reasons:40 

A)  The Law denies the entry of individuals who have a substantial  

and legitimate ethnic connection to a considerable portion of 

citizens of the State, thus impairing the constitutional right  to 

dignity  (This, along with the other words in bold, were 

emphasized in the original.),  both of these individuals and of the 

citizens who have a substantial  and legit imate ethnic connection 

to them. 

B)  The law impairs the constitutional right to equality  of Arab 

citizens.  

C)  It  impairs the constitutional right to family life  of the citizen on 

the basis of the ethnicity of his partner.  

D)  It  impairs the freedom and personal autonomy  of the citizen to 

select a spouse and maintain a family life together without any 

sort  of arbitrary restrictions.  

The petition most strongly objected to Amendment no. 2 of the 

Citizenship Law, which implements a comprehensive ban on family 

reunification for Iran, Iraq, Syria and Lebanon, whose citizens were 

defined in the peti t ion as "addit ional  ethnic groups".  The petition 

claimed that this blow is uniquely directed at the Arab community,  and 

that especially at times of national emergency and war, consideration 

must be taken not to impair the freedoms and rights of any group on 

the basis of its  ethnic identity.  

The claims cited in the petition appeared with slightly different  

wording in the document submitted to the Supreme Court in reference 

                                              
39,  HCJ 830/07,  Adalah e t  a l .  v .  The Minister of  the Inter ior,  et  a l .  
40 For  the fu l l  text  in Hebrew,  see:  h t tp : / /www.adalah.org/ features / famuni / famuni-
may07-p.pdf  
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to this petition on 5 May 2008.41  According to the claims in this 

document:  

"The Citizenship Law is ethnically and nationally discriminatory and 

therefore it  is not valid due to two aspects:  The first aspect  is the 

discrimination against the Arab minority in Israel in that the 

Citizenship law curtails  its rights to maintain a family life with 

members of its  nation with Palestinian, Lebanese, Syrian, Iraqi  or 

Iranian origins.  The second aspect  is the prohibition by law on 

conducting a joint family l ife with certain individuals on the basis of 

their ethnic and national identities." 

This petition was combined with Petitions 466/07, 544/07 and 5030/07 

by the Supreme Court  due to their similar nature,  and they are still  

continuing proceedings in the Supreme Court .42 

 

                                              
41. ,  HCJ 830/07 ,  Adalah e t  a l .  v .  The  Minister of  the Inter ior,  et  a l .  
42 For  fur ther  read ing see :  
MK Zehava  Galon e t .  a l .  v.  the  Ministe r  o f the Inter ior  e t .  a l . ,  HCJ 466/07 –  This 
pet i t ion ca l led  for  the annulment  o f the Ci t izenship  and Entry into  I srael  Law 
(Temporary Order)  5763  on the grounds tha t  i t  i s  an  ' i l l ega l '  law.  
The Assoc iat ion for  Civi l  Rights in  I srae l  v.  The Ministe r  o f the In ter io r  e t  a l . ,  
HCJ 544 /07 –  This pe t i t ion instructs  respondents to  provide reasons why the 
Ci t izenship  and Entry in to  I srae l  Law (Temporary Order)  5763  should  no t  be 
annulled .  
HaMoked - Center  fo r  the Defense o f the Ind ividua l  v.  Minister  o f the In ter ior ,  
HCJ 5030 /07 –  This pe t i t ion cal led  for  the  annulment  o f e t  a l . ,  HCJ 544 /07 –  This 
pet i t ion instructs  respondents to  p rovide  reasons  why the Ci t izenship  and Entry 
in to  I srael  Law (Temporary Order)  5763 on the grounds that  so  long as i t  appl ies 
to  chi ldren o f permanent  res idents  o f I srae l ,  i t  i s  i l lega l .  


